made no further attempts to inspect the mine (Tr. 30-31).  Although counsel
took the position that the Secretary has the authority to conduct warrantless
inspections, no further attempts have been made to conduct such inspections
at the mine in question (Tr. 32).

Petitioner's motion to amend its pleadings to name two additional parties
comprising respondent's coal company, a partnership, was granted (Tr. 8-11).
The record reflects that copies of petitioner's motion to amend were served
on respondent's counsel of record, and counsel's objection that the individual
partners were not served was rejected (Tr. 11).

In view of the fact that the Commission was not joined as a party to the
case pending before the court, and considering the fact that the Commission
is independent of the Department of Labor, it is my view that Judge Noland's
order does not enjoin or otherwise limit the Commission's jurisdiction to con-
tinue with its administrative determination and adjudication of a case properly
before it.  Accordingly, counsel's objections were rejected and the hearing
proceeded over his continuing objections (Tr. 45).  Testimony and evidence in
support of the two alleged violations were presented by MSHA during the course
of the hearing, and respondent was given a full opportunity to cross-examine
the inspectors and to present any testimony or evidence in defense of the
citations.  Aside from certain information concerning the size and scope of
its mining operation, and its jurisdictional arguments, respondent declined
to advance any affirmative defense to the conditions 'or practices cited as
alleged violations of the standards in question and it called no witnesses
on its own behalf (Tr. 168-169).

By agreement and stipulation, the parties agreed that the findings of
fact made by Judge Noland in his February 24, 1978, Memorandum Order may be
incorporated by reference and adopted by me in these proceedings (Tr. 212).
However, the parties were advised that I retain continuing jurisdiction in
these proceedings before the Commission and that the parties are not fore-
closed from eliciting additional information at any subsequent hearing con-
cerning any additional factual, jurisdictional, or other matters (Tr. 213).

With respect to the statutory criteria found in section 110(1) of the Act
concerning the size of respondent's mining operation and the effect of any
civil penalties on this operation, respondent's counsel stated that he was
prepared to show that in the year 1977 respondent's annual coal production
was 9,654 tons, which sold for $8 a ton to the Log Cabin Coal Company, for
approximately $77,200 in gross revenues.  Production in 1978 was 6,565 tons,
with gross sales to Log Cabin in the amount of $65,565.  For the year 1979,
respondent's annual production was 6,132 tons, with gross sales to'Log Cabin
in the amount of $73,534, and direct local sales amounting to $250.  Counsel
stated that all of these revenues for the period 1977 to 1979, are gross
sales and do not reflect expenses for gas, oil, or the partnership profits
realized from such sales. As an example, counsel stated that net revenues to
the partnership for the year 1979 amounted to $44,357, and he estimated that
this reflects one of the smallest coal mining operations in the State of
Indiana (Tr, 215-216).ors,   petitioner's  counsel  stated  that when
